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PRESIDENT JOHN TYLER AND THE ASHBURTON 

TREATY 

In the Confederate Veteran for January, 1916, there appeared 
an extract from Dr. J. LessHe Hall's writings regarding the part 
played by President Tyler in the Treaty of Washington, popularly 
called tlie Ashburton Treaty, negotiated with Great Britain when 
Daniel Webster was Secretary of State, in 1842. I believe it is 
generally recognized that no treaty made by any other administra- 
tion from the beginning of the government to the present time ever 
settled so many difficult and perplexing questions, and that none 
stands so high as a monument to the extraordinary skill of those 
who brought it about. Dr. Hall calls attention to the agency of 
President Tyler as apart from that of the Secretary of State, but 
he hardly goes far enough. Perhaps a more detailed statement 
might not be uninteresting even after this great lapse of time. Of 
course, as the President and his Secretary acted cordially together, 
each making and receiving suggestions, no perfectly accurate dis- 
tribution of the credit can be made. 

They proceeded by informal conferences. Questions were dis- 
cussed between the President and Webster, and after an agree- 
ment was reached Webster discussed them with Lord Ashburton. 
Very often the advice of the whole Cabinet was taken. After 
these conferences, the subject matter was reduced to writing and 
submitted to the President for his final corrections, which were 



1 By Lyon G. Tyler. Published in the Confederate Veteran (Nash- 
ille, Tenn.) for February, 1916. 
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often of the most important character. Thus "from step to step 
and clay to day," to quote Mr. Webster's own words/ the negotia- 
tions proceeded "under the President's own immediate supervision 
and direction." 

In a letter written in 1858 Mr. Tyler said:- "You are aware 
that the negotiation with Lord Ashburton was conducted without 
protocol or letter. The letters were written after agreement and 
each submitted to me and received my corrections." 

One of the differences settled by the treaty was the north- 
east boundary line, from the river St. Croix to the Rocky 
Mountains. This question came down from the treaty of peace in 
1783, and all preceding administrations had failed to solve it. It 
became involved in all kinds of complications and perplexities, 
and at last, in 1828, it was referred to the decision of the King of 
the Netherlands. This potentate, being a practical man, deter- 
mined that a precise line according to the terms of the treaty was 
impossible, and in 1831 he submitted to the nations concerned a 
conventional line which he deemed fair to both the United States 
and Great Britain. Mr. Tazewell, the senior Senator from Vir- 
ginia, Chairman of the Committee on Foreign Relations, sub- 
mitted a report indorsing the award and concluding with a resolu- 
tion advising President Jackson to accept it. A motion was made 
to strike out from the resolution all after the word "resolved" ; and 
while Mr. Tyler, the other Virginia Senator, voted against the mo- 
tion, Mr. Webster, voicing the wishes of Massachusetts and Maine, 
who stood for the full extent of the American claim, voted in its 
favor. 

The award was not accepted by the Senate, and the old 
methods of explorations and surveys were again resorted to in the 
vain attempt to locate points, lakes, and highlands not sufficiently 
defined in the treaty of 1783. 

Things had gotten to the fighting point between Maine and 
New Brunswick at the time Mr. Tyler assumed the reins of gov- 
ernment, in 1841. Before this time Mr. Webster had come over 



> Letters and Times of the Tylers, II, p. 191 ; Niles, Register LXIV, 

p. 79- 

- Letters and Times of the Tylers, II, 242. 
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to the opinion expressed in the vote of Mr. Tyler in 1831, that 
the boundary was determinable only by compromise, and the main 
difficulty to settlement was over when a government prepared to 
accept this idea as a basic one came into power under Mr. Tyler ; 
for the British government appears to have been long of this view, 
antedating the award of the King of the Netherlands. The chief 
remaining difficulties proceeded from the personal factors in the 
negotiations. Maine and Massachusetts, whose consent was 
necessary to the treaty as involving their boundaries, were repre- 
sented by commissioners who were disinclined to make conces- 
sions. Then the freedom of action of Lord Ashburton, the 
British Minister, was very much limited by his instructions. And 
Mr. Webster too is represented as having "his unreasonable, un- 
gracious, and difficult moods." Under these circumstances, when 
disputes were frequent, the President's happy manners and 
abundant tact were in great request. Repeatedly the President 
intervened to bring the parties together, and he never failed to 
smooth the way for a pleasant renewal of diplomatic intercourse.'^ 

On one occasion especially there was a deadlock, and Lord 
Ashburton seriously contemplated throwing up the negotiations 
and going home, when war would probably have resulted. In this 
unhappy state of affairs President Tyler sent for the British 
negotiator; and Mr. Curtis, Mr. Webster's biographer, states- 
that it is "a fact which Mr. Webster always acknowledged that 
President Tyler's address in persuading Lord Ashburton to remain 
was most skillfully and happily used." After several months a line 
was finally agreed upon as far as the Rocky Mountains, which 
was confessed as more to the the interest of the United States 
than the award rendered by the King of the Netherlands. 

This disposed of the chief question in dispute. Two other 
subjects were included in the treaty, and the first of these related 
to the right claimed by England of visiting American ships for the 
suppression of the slave trade. This pretended right was dis- 



1 Webster in his letter of Aug. 24, 1842, refers to the Presdent's "ex- 
ceedingly obliging and pleasant intercourse, both with the British minister 
and the Commissioners of the States" of Maine and Massachusetts. 
Ibid., II, 226. 

2 Curtis, Webster, II, 113, note. 
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tinguished from the right of search as being confined to merely a 
so-called "visit" to ascertain whether a ship flying the American 
flag was a British ship carrying slaves and seeking to disguise its 
nationality. In practice the two "rights" could not be distin- 
guished, and many hardships were entailed on American shipping 
by the action of British captains. This question was of long 
standing, and no progress had ever been made on either side to- 
ward a settlment until Mr. Tyler's administration. Now the ques- 
tion was put at rest by what was called "the cruising convention" 
of the treaty, which stipulated that each nation should keep a 
squadron on the coast of Africa to act in concert for the search of 
vessels suspected of carrying slaves. 

This article, which was in strict coincidence with the Presi- 
dent's views as expressed in his annual message of December 7, 
1841, that the United States was capable of enforcing its own laws 
against the slave trade by its own power and authority, was placed 
in the treaty, as the President says, "upon my own suggestion." ^ 

The other subject embraced in the treaty of Washington was 
the extradition of persons accused of committing certain enumer- 
ated crimes. As far back as 1794 an article for the mutual sur- 
render of persons accused of murder or forgery was inserted in 
Jay's celebrated treaty with England. No legislation was had 
by Congress for carrying the article into effect, and, as it was 
not self executing, it was held to be legally inoperative and ex- 
pired by limitation in 1806. 

For some years previous to Mr. Tyler's administration, the 
condition of things on the border between the United States and 
Canada strongly suggested a new convention on the subject. 
Persons accused of high crimes found a safe asylum by fleeing 
from one country to the other. But the case of the Creole was 
the immediate occasion of the new agreement, though, as it hap- 
pened, the feature of extradition to which it applied, failed to be 
included. The Creole was an American ship which sailed from 
Hampton to New Orleans with a cargo of domestic slaves. On 
the way the slaves revolted, killed the person in charge of them, 
overpowered the crew, and forced the pilot to convey them into 



1 Letters and Times of the Tylers, II, 238, 240. 



William and Mary Quarterly 5 

the British port of Nassau, in the West Indies. Here the authori- 
ties, instead of assisting the crew in obtaining control of their ship, 
entered on board and aided the escape of the negroes. The gov- 
ernment of the United States demanded their return, not on the 
ground that they were slaves resisting their owners, but as 
"mutineers" resisting authority ; and Southern representatives 
were insistent on a new treaty of extradition with the hope of 
including mutiny among the provisions. 

In the discussion of the whole subject, however, it was found 
that Lord Ashburton would not agree to putting mutiny in the list 
of extraditable crimes, apparently lest it might commit England 
indirectly to a recognition of the relation of master and slave. 
And so the article appeared in the treaty as embracing murder, 
piracy, arson, robbery and forgery, and without any mention of 
mutiny. As the excluded term was the only one which met the 
position of the government assumed in the demand of the Ameri- 
can consul at Nassau or in the dispatch of Secretary of State 
Webster, President Tyler, as appears from his letter' to Mr. 
Webster, was at first rather in favor of omitting the extradition 
article altogether, but he finally approved it as it stood. 

There were, however, three other questions, all of dangerous 
tendency, which, though not included in the treaty, are, neverthe- 
less, to be considered a part of it. They were discussed and their 
principles settled in a correspondence which accompanied the 
treaty. 

The first of these was the case of the Caroline, employed in 
1837 by Canadian rebels and their sympathizers in the United 
States for conveying supplies from New York to Canada. This case 
involved the questions : ( i ) The sanctity of the American terri- 
tory, which the British authorities in Canada violated in destroying 
the Caroline on the American side of the Niagara River, and (2) 
the trial of Alexander McLeod in New York for the death of an 
American while McLeod was supposedly engaged in the British 
expedition sent out to destroy the Caroline. 

The published letters of Mr. Tyler show that he took an active 
personal part in the settlement of this difficulty. He conducted 



1 Letters and Times of the Tylers, II, 222. 
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a correspondence with William H. Seward, the Governor of New 
York, which sets out very lucidly the relations of the government 
to the trial of McLeod; and in his message December 7, 1841, he 
explained the rules governing the sanctity of a foreign territory. 
These rules were now reaffirmed by Mr. Webster in his corres- 
pondence with Lord Ashburton and admitted by the latter, who 
expressed the regret that "some explanation and apology" for the 
invasion of the United States resulting in the destruction of the 
Caroline "was not immediately made." The question of damages 
to individuals was referred to future arrangement, and the com- 
missioners appointed under the treaty of 1853 decided that neither 
the owners of the Caroline, on the one hand, nor Alexander Mc- 
Leod, on the other, had any just claims for damages. 

The second question whose principle was settled in the cor- 
respondence was the liability of Great Britain for the slaves who 
escaped from the Creole. As shown by his corrections of Lord 
Ashburton's proposed letter on the subject, it appears conclu- 
sively that to the President is due the admission of the principle 
according to which full damages for the escaped slaves were 
awarded to the slave owners by the arbitrators appointed under 
the treaty of 1853. In the published letter of Lord Ashburton it 
is admitted that a merchant ship, which on the high seas is held by 
international law as a part of the national territory, did not lose 
this character if it came into a foreign port by "accident or by 
violence" and that "any officious interference" of the port authori- 
ties with aiTairs on board was unjustifiable. Now, the letter of 
Lord Ashburton, as first submitted to the President, did not have 
the words "or by violence," which were the only words that met 
the case under consideration. These words were inserted by the 
President.' 

The third question involved in the correspondence was the 
old one of impressment that brought about the War of 1812. 
This was directly called to the attention of Mr. Webster by the 
President in a note^ of May 8, 1842. "Would it be possible," he 
wrote, "to induce Great Britain to abandon her claim to impress 



1 Ibid., II, 221-224. 

2 Ibid., II, 224. 
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seamen in time of war from American vessels? It would add 
luster to your negotiations." 

Accordingly, the question was discussed by the negotiators 
from the view points of both nations. In a letter' some years 
later Mr. Tyler wrote : "Is the question of title to protection 
under the flag of the Union on the part of a naturalized citizen a 
point to be controverted by foreign governments in view of the 
fact of their encouragement of emigration? They grant pass- 
ports and they encourage emigrant ships. Nay, so rigid is the 
system of police on the continent that no one can leave without 
it being known to the officials. I put it strongly on that ground 
in the correspondence with Lord Ashburton in Webster's letter 
on impressment." As in the cases of the Caroline and the Creole, 
Lord Ashburton would make no treaty stipulation on this question, 
but he distinctly acknowledged in his correspondence that the 
execution of the claim of England was attended with the risk of 
injury to others and that "some remedy, if possible, should be 
supplied." In the reply of this government the rule was an- 
nounced which should hereafter stand, that "in every regularly 
documented American merchant vessel the crew who navigate 
it will find their protection in the flag which is over them." This 
doctrine Great Britain has ever since respected. 

Finally, the President played an important part in shaping 
matters for the action of the Senate. Mr. Webster was for sub- 
mitting the three subjects of the treaty to the Senate in separate 
conventions for separate ratification, but the President overruled 
him in favor of a single treaty,^ and there can be little doubt 
that the large vote given to the ratification of the treaty was largely 
due to the union of the three questions which it embraced and 
which appealed with different force to the different sections of the 
Union. Possibly no one of them separately might have received 
the sanction of the Senate on account of the prejudices attending 
the subject matter. The treaty was signed on August 9, 1842, and 
ratification was made by the Senate on August 26 by a vote of 
39 to 9. 



1 Ibid., II, 225, Note i. 

2 Ibid., II, 225. 
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Shortly after the treaty was ratified by the Senate Mr. Web- 
ster expressed his acknowledgments to the President in the fol- 
lowing words -.^ "I shall never speak of this negotiation, my dear 
sir, which I believe is destined to make some figure in the history 
of the country, without doing you justice. Your steady support 
and confidence, your anxious and intelligent attention to what 
was in progress, and your exceedingly obliging and pleasant inter- 
course both with the British Minister and the commissioners of the 
State have given every possible facility to my agency in this im- 
portant transaction." 

In November of the next year (1843) he wrote" as follows: 
"In the late negotiation with the English envoy I acted, of course, 
by the authority and under the direction of the President. If the 
immediate labor devolved on me, the constant supervision and 
final sanction belonged to him." Some years later Webster again 
wrote:'' "Nor shall I cease to remember his [Tyler's] steady 
and really able cooperation in, as well as his official sanction of, 
my own poor labors in the Treaty of Washington." 

Finally, John C. Spencer, of New York, who as Secretary of 
War at the time was fully cognizant of matters, wrote* as follows 
not long after the treaty was ratified : "It is bare justice to the 
President to say that in the negotiation of the various, and some 
of them exceedingly complicated, provisions of the recent treaty 
his suggestions and advice were frequently of the most important 
character and facilitated the labors of the distinguished negotiator 
on the part of the United States, and that to those suggestions and 
to the readiness with which he devoted himself to the task of 
assisting in the removal of the difficulties and to the constant, 
steady, and firm support which he rendered to the American 
representative may justly be accorded much of the success which 
crowned the negotiations." 



1 Ibid., II, 226. 

^ Ibid., II, 190; Washington Madisonian, Nov. 2, 1843. 

^ Curtis, Webster, II, Z77- 

* Niles, Register, LXVIII, 143. 



